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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 6379

Lulu Vance Baumgartxer, petitioner

V.

Commissioner of Internal Revenue, respondent

UPON PETITION TO REVIEW AN ORDER OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF FOR RESPONDENT

PREVIOUS OPINION

The only previous opinion in this case is that of

the United States Board of Tax Appeals (R.

34-42), which is reported in 21 B. T. A. 623.

JURISDICTION

The case involves Federal estate taxes, deter-

mined with respect to the Estate of A. C. Bauin-

gartner, Deceased, and asserted against the peti-

tioner, as a transferee of the property of the dece-

dent. This appeal is taken from a decision of the

Board of Tax Appeals entered December 13, 1930.

(R. 43.) The case is brought to this Court by a

(1)



petition for review filed January 12, 1931 (R.

46-55), pursuant to sections 1001, 1002, and 1003 of

the Revenue Act of 1926, c. 27, 44 Stat. 9, 109-110.

QUESTIONS PRESENTED

1. Whether Section 316 of the Revenue Act of

1926 is in conflict with the Constitution.

2. Whether respondent is precluded from pro-

ceeding against petitioner, as transferee, by reason

of the fact that he did not procure a judgment or

issue a warrant of distraint against the estate of

the decedent.

3. Whether respondent is precluded from recov-

ering from petitioner by reason of the facts that

he erroneously determined, in 1925, that there was

no deficiency in tax, and that he abated an addi-

tional assessment made against the decedent's

estate.

4. W^hether an assessment of petitioner's liabil-

ity, as transferee, is barred by the Statute of

Limitation.

STATUTES INVOLVED

Revenue Act of 1918, c. 18, 40 Stat. 1057

:

Sec. 401. That * * * a tax equal to the

sum of the following percentages of the

value of the net estate * * * is hereby

imposed upon the transfer of the net estate

of every decedent dying after the passage of

this Act, whether a resident or nonresident

of the United States

:



Sec. 406. That the tax shall be due one

year after the decedent's death; * * *

Revenue Act of 1921, c. 136, 42 Stat. 227

:

Sec. 1322. That all internal revenue taxes,

except as provided in section 250 of this Act,

shall, notwithstanding the provisions of sec-

tion 3182 of the Revised Statutes or any
other provision of law, l)e assessed within

four years after such taxes became due, but

in the case of fraud with intent to evade tax

or willful attempt in any manner to defeat

or evade tax, such tax may be assessed at

any time.

Revenue Act of 1926, c. 27, 44 Stat. 9:

Sec. 808. (a) If the Commissioner deter-

mines that there is a deficiency in respect of

the tax imi30sed by this title, the Commis-
sioner is authorized to send notice of such
deficiency to the executor by registered mail.

AVithin 60 days after such notice is mailed
(not counting Sunday as the sixtieth day),
the executor may file a petition with the

Board of Tax Appeals for a redetermination

of the deficiency. Except as otherwise pro-

vided in subdivision (d) or (f) of this sec-

tion or in section 312 or 1001, no assessment
of a deficiency in respect of the tax imposed
by this title and no distraint or proceeding
in court for its collection shall be made,
begun, or prosecuted until such notice has
been mailed to the executor, nor untU the
expiration of such 60-day period, nor, if a
petition has been filed with the Board,



until the decision of the Board has become
final. * * *

Sec. 316. (a) The amounts of the follow-

ing liabilities shall, except as hereinafter

in this section provided, be assessed, col-

lected, and paid in the same manner and
subject to the same provisions and limita-

tions as in the case of a deficiency in a tax

imposed by this title (including the provi-

sions in case of delinquency in payment after

notice and demand, the provisions authoriz-

ing distraint and proceedings in court for

collection, and the provisions prohibiting

claims and suits for refunds)

:

(1) The liability, at law or in equity, of a

transferee of property of a decedent or

donor, in respect of the tax (including in-

terest, additional amounts, and additions to

the tax provided by law) imposed by this

title or by any prior estate tax Act or by any
gift tax Act.*****

' Any such liability may be either as to the

amount of tax shown on the return or as to

any deficiency in tax.

(b) The period of limitation for assess-

ment of any such liability of a transferee or

fiduciary shall be as follows

:

(1) Within one year after the expiration

of the i^eriod of limitation for assessment

against the executor or donor |
* * ******

(c) The running of the period of limita-

tion U23on the assessment of the liability of



a transferee or fiduciary shall, after the

mailing of the notice under subdivision (a)

of section 308 to the transferee or fiduciary,

be suspended for the period during which

the Conunissioner is prohibited from mak-
ing the assessment in respect of the liability

of the transferee or fiduciary, and for 60

days thereafter.*****
(e) As used in this section, the tenn

** transferee" includes heir, legatee, devisee,

and distributee.*****
Sec. 318. (a) If after the enactment of this

Act the Commissioner determines that any
assessment should be made in respect of any
estate or gift tax imposed by * * * the

Revenue Act of 1918 * * * or by any
such Act as amended, the Commissioner is

authorized to send by registered mail to the

person liable for such tax notice of the

amount proposed to be assessed, which notice

shall, for the purposes of this Act, be con-

sidered a notice under subdivision (a) of

section 308 of this Act. In the case of any
such determination the amount which should

be assessed (whether as deficiency or addi-

tional tax or as interest, penalty, or other

addition to the tax) shall be computed as if

this Act had not been enacted, but the

amount so computed shall be assessed, col-

lected, and paid in the same manner and

subject to the same provisions and limita-

tions * * * as in the case of a deficiency



in the tax imposed by this title, except that

ill the case of an estate tax imposed

by * * * the Revenue Act of 1918,

* * * or by any such Act as amended,

the period of limitation prescribed in sec-

tion 1109 of this Act shall be applied in lieu

of the period prescribed in subdivision (a)

of section 310.

Sec. 1109. (a) Except as provided in sec-

tions 277, 278, 310, and 311—
(1) Notwithstanding the provisions of

section 3182 of the Revised Statutes or any

other provision of law, all internal-revenue

taxes shall (except as provided in paragraph

(2) or (3) of this subdivision) be assessed

wdthin four years after such taxes became

due, and no proceeding in court wdthout as-

sessment for the collection of such taxes

shall be begun after the expiration of five

years after such taxes became due.

STATEMENT OF FACTS

The facts were found by the Board of Tax Ap-

peals as follows (R. 36-37) :

The petitioner is a resident of Oakland,

Cal., and the widow and duly qualified and
acting executrix of the last will and testa-

ment of A. C. Baumgartner, who died

August 1, 1921. On April 20, 1922, the pe-

titioner as such executrix filed a Federal

estate tax return and reported therein that

one-half of all the property described in the

same was community property of petitioner,



exempt from estate tax, and that the net

estate of the decedent subject to estate tax

was $112,888.38, on which the estate tax,

$1,757.77, was paid.

On March 12, 1923, the respondent notified

petitioner in writing that a redetermination

of tax due from said estate had been made
and that the net estate had been determined

by him to have a vahie of $294,179.35, inclu-

sive of all of said comrrmnity property, and
that an additional tax of $5,509.40 was as-

sessed against said estate, of which the siun

of $194.02 was assessed by reason of his in-

creasing the appraised value of said estate

and the balance, $5,315.38, was assessed by
reason of the inclusion as a part of the net

estate of said decedent of said community
property of petitioner.

The petitioner paid the $194.02, but in

behalf of said estate filed a claim in abate-

ment against said assessment in the sum of

$5,325.38 upon the ground that the comnm-
nity property of the petitioner was not sub-

ject to Federal estate tax.

On February 18, 1925, the claim in abate-

ment to the amoTint of $5,297.38 was allowed.

The rejected portion w^as paid on March 30,

1925.

Under and by virtue of decedent's will,

one James Vance received a legacy in the

simi of $5,000, the petitioner as a legatee and
devisee receiving the residue of the assets

of the decedent's estate, the value of which

distributed to her on December 27, 1922, was
60697—31 2
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in excess of the amount, with interest, pro-

posed for assessment as a liability against

the petitioner. All known assets of de-

cedent's estate were distributed as stated

and none have since been shown to exist,

though the estate is kept open so that in the

event further property is found it might be

distributed without further probate pro-

ceedings.

All the facts essential to a full, fair, and

final determination of the estate-tax liability

under the Revenue Act of 1918 of said es-

tate, or said executrix and petitioner, were

before the respondent prior to and at the

time he allowed said claim in abatement,

and prior to the receipt of the letter mailed

January 14, 1927, petitioner had no notice

of respondent's intention to change his prior

ruling upon said claim in abatement and

make the proposed assessment against her

as a transferee of property of decedent.

In addition to the above Findings, the Board

found in its opinion that the deficiency letter of

respondent, notifying petitioner of the proposed

assessment against her as transferee, was mailed

January 14, 1927, within one year after the expi-

ration of the period of limitation for assessment

against the executrix of decedent's estate. (R. 40;

see also R. 13-15.)

At the hearing before the Board Mr. Fox, attor-

new for petitioner, made the following admission

and stipulation (R. 32, 33) :



Now, further, I will say tlii:s: That al-

though the estate has not been closed, it is

the piaetic^e of our offiee not to close them.

At the time this decree of distribution was

entered by the court on Deceniber 27, 1922,

we distributed all of the pioperty we then

knew of.

The purpose of keeping the estate open

is, in the event of further property being

found, it is distributed without further pro-

bate proceedings.

* * * * *

Mr. Mather. * * * In other woids,

your last remark amounts to the fact that the

estate has no property now, so far as you

know ?

Mr. Fox. That is right.

On December 13, 1930, the Board of Tax Appeals

ordered and decided that the liability of petitioner,

as transferee, in respect of the Estate tax of A. C.

Baumgartner, is $5,297.38, together with interest

thereon as provided by law. (R. 43.)

SUMMAHY OF ARGUMENT

Section 316 of the Revenue Act of 1926 does not

create an}- now liabilit}^; it merely provides a new

remedy for enforcing the existing "liability at

law or in equity" of a transferee of property of

a decedent's estate. Petitioner is equitably liable

for payment of the tax deficiency due from the

Estate of A. C. Baumgartner because that estate

is in^;olvent and she received a distribution of prop-
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erty having a greater value than the amount of

the tax. The constitutionality of the procedure

which is being employed to collect the deficiency

from petitioner was determined by the Supreme

Court in Phillips v. Coimnissioner, decided May 25,

1931.

It was unnecessary for respondent to procure

a judgment or make an assessment against the

decedent's estate before proceeding against peti-

tioner, for it is conceded that there was no prop-

erty left in the estate from which the Govern-

ment's claim could have been satisfied. Moreover,

petitioner took the property impressed with a trust

in favor of the estate's creditors. Where a trust

exists, no judgment is necessary. Case v. Beaure-

gard, 101 U. S. 688.

Respondent is not precluded from recovering

from petitioner by reason of the fact that he errone-

ously determined, in 1925, that there was no defi-

ciency in tax. The liability could be redetermined

and deficiencies could be assessed at an}^ time within

the period of the Statute of Limitation. Commis-

sioner V. Porter, 51 S. Ct. 416; Levy v. Commis-

sioner (C. C. A. 9th), decided April 13, 1931.

Recovery from petitioner was not barred by the

Statute of Limitation for the deficiency was as-

serted against her within one year after the expira-

tion of the period of limitation for assessment

against the executrix of the decedent's estate. Sec-

tion 316 (b), Revenue Act of 1926.
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ARGUMENT

Section .316 of the Revenue Act of 1926 is constitutional

It provides summary procedure for enforcing the equi-

table liability of petitioner

It is an established principle that, where a claim

against a deceased person matures and comes into

being as an actionable demand after the deceased's

estate has been administered and after the assets

have been distributed, the claimant can recover from

the heirs or devisees receiving such assets, by a suit

in equity. Rankin v. City of Big Rapids (C. C. A.

6th), 133 Fed. 610; Rankin v. Herod (S. D. N. Y.),

140 Fed. 661 ; Davisi v. Van Sands (D. Conn.), Fed.

Cas. No. 3655 ; Starr v. Weir, 35 Ohio App. 374, 172

N. E. 537, petition in error dismissed, 121 Ohio St.

626, 172 N. E. 381 ; Clifton v. Clifton, 54 Fla. 535,

45 So. 458; State v. Bums (Mo. App.), 107 S. W.
1094; City of Springfield v. Clement, 205 Mo. App.

114, 225 S. W. 120, reversed on other grounds, 296

Mo. 150, 246 S. W. 175; Chitty v. Gillette, 46 Okla.

724, 148 Pac. 1048 ; State v. Northrop, 93 Conn. 558,

106 Atl. 504; Von Lingen v. Field, 154 Md. 638, 141

Atl. 390. See also 18 C. J. 954, notes 11 and 12 ; 24

C. J. 540, note 18; L. R. A. 1916 A, note p. 1185,

1189.

The equitable liability of the distributees is

founded upon the principle that they have received

property which is charged with the papnent of the

legal liabilities of the deceased, and that they hold
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the property as trustees for the benefit of the de-

ceased's creditors. State v. Burns, supra; Starr

y. Weir, supra. The theory upon which the equity

courts proceed is explained by the Circuit Court of

Appeals for the Sixth Circuit, in Rankin v. City

of Big Rapids, supra, as follows (p. 680-681)

:

It is unnecessary to go into argument to

vindicate the principle of equity to which

the complainant appeals. "Legatees," says

Story, "are always compellable to refund in

favor of creditors; because the latter have

a priority of right to satisfaction out of the

assets." 1 Eq. Jurisp. § 92. In Noel v.

Robinson, 1 Vern. 90, 94, the Lord Chan-

cellor said*: "The common justice of this

court will compel a legatee to refund. It is

certain that a creditor shall compel a legatee

to refund." The legatee ought not to hold

as a gift from the estate that which belongs

to the creditors.

Liability, founded on the same principle, is

created in stockholders of a corporation where the

corporation divests itself of all its assets by dis-

tributing them among the stockholders. Pierce v.

United States, 255 U. S. 398. It is now beyond dis-

pute that such liability extends to the payment of

taxes and that the Federal Government can, by a

suit in equity, follow tlie assets of a dissolved cor-

poration into the hands of the stockholders. Pann

V. United States (C. C. A. 9th), 44 F. (2d) 321;

United States Y. Garbutt (C. C. A. 10th), 35 F.

(2d) 924, and cases there cited; United States v.
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Updike (C. C. A. 8tli), 8 F. (2(1) 913, certiorari

clenie(l,271U. S. 601.

Section 316 of the Revenue Act of 1926 does not

create any new liability; it merely provides the

United States with a new remedy for enforcing the

existing "liability at law or in equity." The

quoted w<>i*ds are employed in the statute to de-

scribe the kind of the liability to whicli the new

remed}^ is to be ay)plied. The obligation to be en-

forced is the liability for the tax imposed upon the

decedent's estate, although it is sought to be en-

forced not directly against the estate, but against

its distributees. The aim in the one case, as in the

other, is to enforce a tax liability. United States

V. Updike, 281 U. S. 489, 494.

Section 316 provides that the liability of the

transferee shall be enforced in the same manner as

that of any delinquent decedent's estate. The pro-

cedure prescribed is thus the same as that pre-

scribed by section 308 of the Revenue Act of 1926,

supra, for use in making collection from an estate

before distribution. As applied directly to 'the

estate, the constitutionality of such procedure is

not now assailed. The validity of such procedure

was recognized by this Court, without question, in

Levy V. Coynniissioner, No. 6299, decided April 13,

1931.

The procedure also is identical with that ju'o-

vided by section 280 of the Revenue Act of 1926

for collecting income and excess-profits taxes from

transferees, including the collection of such taxes
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from heirs, legatees, or devisees of a deceased tax-

payer. Section 280 (f), Revenue Act of 1926. The

constitutionality of such procedure was conclu-

sively determined by the Supreme Court in the

recent case of Phillips v. Commissioner, decided

May 25, 1931, to be found in United States Daily

for May 27, 1931. It is estimated that said de-

cision is controlling of the case at bar.

It is, of course, a settled principle of law that

every presumption is in favor of the constitution-

ality of an Act of Congress. Nicol v. Ames, 173

U. S. 509; Stratton's Independence v. Hotvhert, 231

U. S. 399 ; United States v. Bemiett, 232 U. S. 299

;

St. Louis S. W. Ry. v. Arkansas, 235 U. S. 350, 369.

II

Respondent was not required to take further action

against the decedent's estate before proceeding against

petitioner as transferee

Petitioner contends that even if the procedure

prescribed by section 316 is valid, it could not be

employed until after respondent had procured a

judgment or entered an assessment against the

decedent's estate, and had made a fruitless attempt

to collect the same. That contention was consid-

ered by the Board of Tax Appeals, and disposed

of on the ground that all known assets of the estate

had been distributed, that there were no assets in

the estate which could have been applied in satis-

faction of the Government's claim, and that, in such
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circiiinstances, respondent was excused ivom tak-

ing further action against the estate.

I^he principle upon wliich the Board acted was

approved by the Supreme (Jourt in Case v. Beau-

regard, 101 U. S. 688. In that case the Court

said (p. 690) :

It is no doubt generally true that a cred-

itor's bill to subject his debtor's interests in

property to tlie payment of the debt must
show that all remedy at law had been ex-

hausted. And generally, it must be averred

that judgment has been recovered for the

debt; that execution has been issued, and
that it has been returned miUa bona. The
reason is that until such a showing is made,
it does not appear, in most cases, that resort

to a court of equity is necesary, or in other

words, that the creditor is remediless at

law. * * *

But, after all, the judgment and fruitless

execution are only evidence that his legal

remedies have been exhausted, or that he is

without remedy at law. They are nc^t the

only possible means of proof. The necessity

of resort to a court of equity may be made
otherwise to appear. Accordingly, the rule,

though general, is not without many excep-

tions. Neither law nor equity requires a

meaningless form, ^^Bona, sed impossihilia

non cog if lex." It has been decided that

where it appears by the bill that the debtor

is insolvent and that the issuing of an exe-

cution would be of no practical utility, the
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issue of an execution is not a necessary pre-

requisite to equitable interference. * * ******
But, witliout pursuing this subject fur-

ther, it may be said that whenever a creditor

has a trust in his favor, or a lien upon prop-

erty for the debt due him, he may go into

equity without exhausting legal processes or

remedies. Tappan v. Evans, 11 N. H. 311;

Holt v. Bancroft, 30 Ala. 193. Indeed, in

those cases in which it has been held that

obtaining a judgment, and issuing an exe-

cution, is necessary before a court of equity

can be asked to set aside fraudulent disposi-

tions of a debtor's property, the reason given

is that a general creditor has no lien. And
when such bills have been sustained without

a judgment at law, it has been to enable the

ci'editor to obtain a lien, either by judgment

or execution. But when the bill asserts a

lien, or a trust, and shows that it can be made
available only by the aid of a chancellor, it

obviously makes a case for his interference.

In United States v. FaivalJ, 16 F. (2d) 328, the

above rule was applied in a case wdiere the Gov-

ernment was proceeding against stockholders of a

dissolved corporation, to recover income and ex-

cess-protits taxes. Circuit Judge Hand, sitting in

the District Court for the Southern District of

New York, said

:

If it is proper to treat the distributed as-

sets of a dissolved corporation as a trust

fund for creditors, plainly there can be no
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need of ^ettiri^ judgment against tlie cor-

poration as a eondition precedent to a suit

like this. Where there is a trust, the cred-

itor may follow the res, without more. Case

V. Beauregard, 101 U. S. 688, 25 L. Ed. 1004.

That was the theory on which Updike v.

U. S., 8 F. (2d) 913 (C. C. A. 8), proceeded,

and, so far as the doctrine of the trust fund

is valid, the resvdt is inescapable. * * *

The rule that you nuist get judgment and
issue execution against a debtor as a condi-

tion precedent to following his assets into

the hands of transferees is not absolute. If

it is impossible to get judgment, or if, when
you get it, it is manifestly useless, equity

does not insist upon such an idle formal-

ity. * * * The condition is imposed in

accordance with the general equitable prin-

ciple that equity gives its remedy only when
the law fails, and it may be apparent that

the law has failed without insisting upon an

idle gesture.

The same rule was applied by the Circuit Court

of Appeals for the Second Circuit in Hatch v. Mo-

rosco Holding Co., decided May 18, 1931, reported

in C. C. H. Federal Tax Service, p. 8610. The rule

appears to have been accepted by this Court, with-

out question, in Pa}iu v. United States, supra. It

also was followed in all of the cases cited in the first

paragraph of Part I of this Argument, where cred-

itors of decedents' estates had proceeded against

the distributees.
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The case relied upon by petitioner to establish

a contrary rule is Wire Wheel Corporation of

America v. Commissioner, 16 B. T. A. 737, affirmed

(C. C. A. 2nd), 46 F. (2d) 1013. That case was dis-

tinguished by the Circuit Court of Appeals for the

Second Circuit in Hatch v. Morosco Holding Co.,

supra, wherein the Court said

:

* * * There the assessment was against a

merging corporation, and the law of New
York, which governed the effect of the

merger, prohibited an action against the

merging corporation for the debts of the

merged corporation without a prior judg-

ment and the return of an execution unsatis-

fied. This was a condition precedent to the

existence of liability of the merging corpo-

ration. Here there is no such condition

precedent.

It is submitted that for the reason set forth by the

Court the Wire Wheel Corporation decision is

clearly distinguishable.

In the present case it is conceded (R. 33-34)

that all known property of the decedent's estate

had been distributed and that no assets remained

in the estate from which the claim for taxes could

have been satisfied. Although the estate was not

closed but was held open to receive further prop-

erty, none appears to have been found in the period

of more than seven years prior to the filing herein

of the stipulation of facts. As stated in Part I of

this Argument, petitioner received property of the
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estate which was charged with a trust in favor of

the decedent's creditors. It is submitted that,

under such circumstances, it was unnecessary for

respondent to take further action against the

estate before proceeding against petitioner.

Ill

Respondent is not precluded from recovering from peti-

tioner by reason of his previous determination that

there was no tax deficiency

Petitioner has contended that resi^ondent should

not be permitted to assert the deficiency against

her, by reason of the facts that he erroneously

determined, in 1925, that there was no deficiency

due from the decedent's estate, and that he, at that

time, abated an additional assessment made against

the estate.

The weakness of such argument is that it is based

not upon the terms of the statute by which tax

liability is commonly measured, but upon the con-

duct of the parties. As stated by the Board in

Couzens v. Commissioner, 11 B. T. A. 1010, 1148,

to sanction such argument would result in having

individual tax liability depend, not upon the fac-

tors and means prescribed by Congress as applica-

ble to all, but upon the statements and conduct of a

particular Government officer in respect of each

individual.

In Botany Mills v. United States, 278 U. S. 282,

the Supreme Court pointed out that Congress had

provided a method by which tax liability might be
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definitely settled and that such settlement could not

be effected, therefore, by informal action on the

part of the Commissioner. The Court said

(p. 288) :

We think that Congress intended by the

statute to prescribe the exclusive method by
which tax cases could be compromised, re-

quiring therefor the concurrence of the

Commissioner and the Secretary, and pre-

scribing the formality with which, as a mat-

ter of public concern, it should be attested

in the files of the Commissioner's office; and

did not intend to intrust the final settlement

of such matters to the informal action of

subordinate officials in the Bureau. When
a statute limits a thing to be done in a par-

ticular mode, it includes the negative of any

other mode.

In L. Locwy & Son, Inc., v. Commissioner (C. C.

A. 2d), 31 F. (2d) 652, the Court applied the fore-

going decision to a case in which the Commissioner

sought to revise a taxpayer's liability after a pre-

vious adjustment which the taxpayer had accepted.

The Court there held that tax liability could be

redetermined and deficiencies could be assessed at

any time within the period of the statute of limita-

tions. To the same effect see Mcllhenny v. Com-

missioner (C. C. A. 3rd), 39 F. (2d) 356; Oak

Worsted Mills v. United States (Ct. Cls.), 38 F.

(2d) 699, affirmed 282 U. S. 409; Holmqidst v.

Blair (C. C. A. 8th), 35 F. (2d) 10; Austin Co. v.

Commissioner (C. C. A. 6th), 35 F. (2d) 910; Por-
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tevY. Commissioner (C. C. A. 3rd), 39 F. (2(1) 360,

reversed on other grounds, 51 S. Ct. 416.

In its opinion in the Porter case, supra, the

Supreme Court said:

* * * tlic Commissioner of Internal

Revenue first approved the deduction and
allowed a claim for refund of the propor-

tioned part of the tax, and then some time

later reopened the case, disallowed the de-

duction and redetermined the tax. The
court of appeals sustained the power of the

commissioner upon the authority of Mc-
Ilhenny v. Commissioner of Internal Reve-

nue, 39 F. (2d) 356 ; and was clearly right in

doing so.

This Court decided in Levy v. Commissioner, No.

6299, decided April 13, 1931, that the foregoing rule

is applicable to the redetermination of a deficiency

in an estate tax. That decision would appear to

control the case at bar.

IV

Recovery from petitioner is not barred by the statute of

limitation

Petitioner urges that recovery of the tax defi-

ciency can not be had from her, for the reason that

the claim was not asserted against her until after

the period for making recovery from the decedent's

estate had expired. Such argument is without

merit. It fails to consider that the statutory

period for proceeding against transferees under

section 316 of the Revenue Act of 1926, supra, is
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different from the period for proceeding against

the decedent's estate; and that the barring of

respondent 's remedy against the latter, does not, at

the same time, bar his remedy against the former.

As stated by the Board of Tax Appeals, the

decedent died August 1, 1921, and the tax on his

estate was due August 1, 1922. Section 406, Rev-

enue Act of 1918, supra. Four years were allowed

within which to determine and assert any deficiency

in the tax. Sec. 1322, Revenue Act of 1921, supra;

sees. 318 (a) and 1109, Revenue Act of 1926, supra.

Assessment and collection against the estate of the

decedent not being barred before the Revenue Act

of 1926 was passed (February 26, 1926) this pro-

ceeding against the transferee petitioner is not

barred, for that Act provides

:

Sec. 316. (b) The period of limitation for

assessment of any such liability of a trans-

feree or fiduciary shall be as follows

:

(1) Within one year after the expiration

of the period of limitation for assessment

against the executor or donor ;
* * *.

The Supreme Court's decision in United States

V. Updike, 281 U. S. 489, relied on by petitioner, is

not applicable to the present case. There the Court

stated (p. 491) that the only question considered

was "whether the suit having been brought more

than six years after the assessment, was barred";

it held that the six-year period of limitation for

collection after assessment applied to transferees

as well as to taxpayers. Here we are concerned
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with the period for making the assessment, and the

matter is governed by an express provision of the

statute relating to transferees.

Section 1106 of the Revenue Act of 1926 is not

applicable, for it can not be deemed to have made

ineffective the remedy provided by section 316 (b)

of the same Act. Moreover, said section was retro-

actively repealed by section 612 of the Revenue Act

of 1928.

CONCLUSION

The decision of the Board of Tax Appeals should

be affirmed.

Respectfully,

G. A. YOUNGQUIST,

Assistant Attorney General.
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